The Commercial Whaling Moratorium
(Paragraph 10(e) of the International Convention for the Regulation of Whaling)
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10(e) Notwithstanding the other provisions of paragraph 10, catch limits for the killing for
commercial purposes of whales from all stocks for the 1986 coastal and the 1985/86 pelagic
seasons and thereafter shall be zero. This provision will be kept under review, based upon
the best scientific advice, and by 1990 at the latest the Commission will undertake a
comprehensive assessment of the effects of this decision on whale stocks and consider
modification of this provision and the establishment of other catch limits.
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56. ....... The objectives of the ICRW are further indicated in the final paragraph of the
preamble, which states that the Contracting Parties “decided to conclude a convention
to provide for the proper conservation of whale stocks and thus make possible the
orderly development of the whaling industry”. Amendments to the Schedule and
recommendations by the IWC may put an emphasis on one or the other objective
pursued by the Convention, but cannot alter its object and purpose.”
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83. Article VIII expressly contemplates the use of lethal methods, and the Court is of the
view that Australia and New Zealand overstate the legal significance of the

recommendatory resolutions and Guidelines on which they rely.
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Secondly, as a matter of substance, the relevant resolutions and Guidelines that have
been approved by consensus call upon States parties to take into account whether
research objectives can practically and scientifically be achieved by using non-lethal
research methods, but they do not establish a requirement that lethal methods be used
only when other methods are not available.
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94. As the Parties and the intervening State accept, Article VIII, paragraph 2, permits
the processing and sale of whale meat incidental to the killing of whales pursuant to the
grant of a special permit under Article VIII, paragraph 1.

In the Court’s view, the fact that a programme involves the sale of whale meat and the
use of proceeds to fund research is not sufficient, taken alone, to cause a special permit
to fall outside Article VIII.
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107. The Parties agree that the RMP is a conservative and precautionary management
tool and that it remains the applicable management procedure of the IWC, although its
implementation has not been completed.
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224. The Court finds that the use of lethal sampling per se is not unreasonable in
relation to the research objectives of JARPA I1.”
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246. It 1s to be expected that Japan will take account of the reasoning and conclusions

contained in this Judgment as it evaluates the possibility of granting any future



permits under Article VIII, paragraph 1, of the Convention.
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